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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

W1 o, SUG Yoo T HATHR el TFTEBRYT Bl e~

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(if) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs,5-4akhs or
less, Rs.5000/- where the amount of service tax & interest demanded & pepalyle T
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- wherésthe

service tax & interest demanded & penalty levied is more than fifty Lakhs rup Es;m ﬁﬁé@r ‘
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of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribped under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OlO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of

the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1954 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay applicatidn
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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F.No. V2(ST)16/North/Appeals/2018-19

ORDER-IN-APPEAL

M/s. Satyam Developers Limited, Satyam House, B/h Rajpath Club, S G
Highway, Ahmedabad 380059 (henceforth, “appellant”) has filed the present appeal
against the Order-in-original No. 06/JC/2018/GCJ] dated 29.01.2018 (henceforth,
“impugned order”) issued by the Joint Commissioner, CGST, Ahmedabad - North
(henceforth, “adjudicating authority”).

2. To state briefly, the facts of the case are that on the basis of department’s
audit a show cause notice was issued to the appellant, a service tax registrant, for
recovery of Cenvat credit wrongly taken to the tune of Rs.66,53,204/- in the years
- 2012-13 and 2013-14. In adjudication, credit amount of Rs.50,58,161/- taken in
2012-13 was found inadmissible for the reason that payment of service tax
involved in the invoices issued by the service providers was not proved. Therefore,
out of Rs.66,53,204/-, demand of Rs.50,58,161/- was confirmed and rest
(Rs.15,95,043) was dropped. Further, out of Rs.50,58,161/-, the Cenvat credit of
Rs.10,17,791/- was found inadmissible on the additional ground that input services
had been rendered when appellant was availing the benefit of Notification
No0.1/2006-ST carrying a condition that Cenvat credit of service tax paid on input

services and Cenvat credit of duty paid on inputs and capital goods was not taken.

3. The appellant, being aggrieved with the impugned order, has filed this appeal

on different grounds. Following are the main grounds of appeal in very brief-

3.1 With regard to denial of Cenvat credit of Rs.50,58,161/-, appellant’s
submissions are on the issue of invoices not carrying the prescribed details like
registration number of the service provider. Since this part of the matter has been

considered in the impugned order in favour of the appellant, the submissions made

are not relevant.

3.2  With regard to Cenvat credit taken on three invoices of Shree Krishna
Construction, appellant states that as per Point of Taxation Rules, 2011 (POT Rules)
date of invoices (1.7.2012) has to be treated as the date of completion of service;
that therefore, denial of Cenvat credit assuming that service was provided prior to
1.7.2012, when there was restriction on availment of Cenvat credit alongwith

abatement under Notification No.1/2006-ST, was not correct.

A g
§

C
‘F\
e

3.2.1 That w.ef 1.7.2012, when Notification No0.1/2006-ST was repl;

bfs‘w;d“\

Notification No0.26/2012-ST, the condition of availment of Cenvat

L7
QJQ{!-:—EIE {

0
i Py
<




F.No. V2(ST)16/North/Appeals/2018-19

modified and Cenvat credit on input services became allowable. As per appellant,

therefore, credit was rightly taken.

3.3 Appellant has also contested invocation of extended period and imposition of

penalties under section 77 and 78 of the Finance Act, 1994.

4, In the personal hearing held on 16.05.2018, Shri Vipul Khandhar, Chartered

Accountant reiterated the grounds of appeal and submitted some documents like

copies of R.A. Bills.

5 I have carefully gone through the appeal. The adjudicating authority has
denied the Cenvat credit of Rs.50,58,161/- taken by the appellant in the year 2012-
13 on some (18) invoices issued by two service providers namely Shree Krishna
Corporation and Aahir Construction on the ground that payment of service tax
involved in these invoices by the service providers to the Govt. Account is in doubt.
Further, the Cenvat credit of Rs.10,17,791/- taken on three invoices issued by Shree
Krishna Construction, out of said 18 invoices, was found inadmissible on the
additional ground that provision of services cdvered under these three invoices was
completed before 1.7.2012 when the appellant was taking the benefit of Notification

No. 1/2006-ST under which there was a bar on availment of Cenvat credit.

5.1  Thus, there are two different grounds for denial of Cenvat credit in the
impugned order. With regard to the first ground that payment of service tax by the
service providers is in doubt, appellant is silent in the appeal filed. On the second
ground that there is no proof that service providers had paid the service tax
amounts shown in the invoices, appellant’s contention is that date of invoices
(01.07.2012) signified the date of provision of service in terms of POT Rules and
hence, the credit taken was in order as the condition of not taking credit on input

services was no longer there in the new Notification 26/2012-ST effective from

1. 72012:

5.2  With regard to first issue, I find that credit taken in 2012-13 on the basis of
invoices issued by two service providers has been denied because payment of
service tax involved in the invoices to the government account is not proved. For
2013-14, the adjudicating authority allowed the credit on the basis of chartered
accountant’s certification that service tax was remitted to the government account.
Such a certification, however, is not there for the year 2012-13. A similar
certification for 2012-13 would have served the purpose, however, the appellant’s

unwillingness or inability to produce such a certificate raises doubts about payment
credit in such a

of service tax by the service providers. The availment of Ce

situation cannot be held to be valid. I, therefore, consi
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the issue back to the adjudicating authority for causing necessary verification
to establish that service tax involved has not been deposited by the service
providers in the government account. It would also be prudent that service tax
payment for the year 2013-14, which has been accepted on the basis of CA

certificate, is also verified from the concerned Division.

5.3 With regard to second issue where credit is being denied on three invoices
on the ground that provisions of services was completed before 01.07.2012 when
there was a condition for taking the benefit of abatement under Notification
No.1/2006-ST prohibiting availment of credit on input services, Appellant has
argued that since invoices were issued on 01.07.2012 and the date of invoice is the
date of provision of service in terms of POT Rules, credit taken is in order
considering that from 01.07.2012 the condition prohibiting availment of credit on

input services was done away with.

5.3.1 The adjudicating authority in the impugned order has noted that RA bills
issued on 01.07.2012 should have been issued much before 01.07.2012 as in case of
continuous supply of service, bills are raised on completion of each event as
specified in the contract of service. Adjudicating authority also notes that without
completion of service, RA bills cannot be issued as they are issued against stage wise
completion of work and details of work done are required to be mentioned.
Adjudicating authority concludes that for these reasons services involved in three

invoices were actually rendered prior to 01.07.2012.

5.2 'fhe point in time when the services were provided has to be determined in
terms of POT Rules. As per rule 3 of POT Rules, the time when the invoice for the
éervice provided or to be provided is issued would be the point of taxation (point in
time when service shall be deemed to have been provided), however, where invoice
is not issued within the time period specified in rule 4A of the Service Tax Rules,
1994, the point of taxation would be the date of completion of provision of service.
As per adjudicating authority, provision of services was completed much before
01.'07.2012, however; I observe that adjudicating authority’s findings in this regard
are not clear to prove that impugned three invoices were not issued in time.
Therefore, this part of the matter also needs to be remanded back for
determination of point of taxation in terms of POT Rules. If the point of

taxation falls in the period prior to 01.07.2012, the denial of Cenvat credit on

three invoices is justified.

6. Accordingly, the case is remanded back to the ad]

direction to decide it afresh in light of above observationsg. |
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The appeal filed by the appellant stands disposed of in above terms.

Attested

Gl —
rmal Hudda)

Superintendent
Central Tax (Appeals), Ahmedabad

By R.P.A.D.

Tio;

M/s. Satyam Developers Limited,

Satyam House, B/h Rajpath Club, S G Highway,

Ahmedabad 380059

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad - North.

3. The Additional Commissioner, Central Tax (System), Ahmedabad North.
4. The Joint Commissioner, CGST, Ahmedabad- North

5. Guard File.

6. P.A.




